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RECOMMENDED DECISION
ON DEFENDANT’SMOTION TO DISMISS

Defendant Massey Cod Sdes Company, Inc. (“Massey”) moves pursuant to Federa Ruleaf Civil
Procedure 12(b)(6) to dismiss three of the six counts of plaintiff Sprague Energy Corp.’s (“Sprague's’)
amended complaint againg it. See Defendant’ s Rule 12(b)(6) Motion To Dismiss (“Motion To Dismiss’)
(Docket No. 10); Defendant’s Memorandum of Law in Support of Its Rule 12(b)(6) Motion To Dismiss
(“Digmiss Memorandum”) (Docket No. 10); Firss Amended Complaint (*Complaint”) (Docket No. 8).
For the reasons that follow, | recommend that the motion to dismiss begranted in part and denied in part.

I. Applicable Legal Standards

“In ruling on amotion to dismiss [under Rule 12(b)(6)], a court must accept astrue dl the factud
dlegations in the complaint and congtrue dl reasonable inferences in favor of the plaintiffs” Alternative
Energy, Inc. v. S. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001). The defendantsare

entitled to dismissd for falure to state a dam only if “it gppearsto a certainty that the plaintiff would be



unable to recover under any set of facts” State . Bank & Trust Co. v. Denman Tire Corp., 240 F.3d
83, 87 (1t Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).

Ordinaily, in weighing aRule 12(b)(6) motion, “acourt may not consder any documentsthat are
outside of the complaint, or not expresdy incorporated therein, unlessthe motion is converted into one for
summary judgment.” Alternative Energy, 267 F.3d at 33. “Thereis, however, anarrow exception for
documents the authenticity of which are not disouted by the parties; for officid public records, for
documents centrd to plaintiffs claim; or for documents sufficiently referred tointhecomplaint.” Id. (dtation
and internal quotation marks omitted); see also, e.g., Young v. Lepone, 305 F.3d 1, 11 (1st Cir. 2002)
(“When thefactud dlegations of acomplant revolve around adocument whose authenticity isunchalenged,
that document effectively merges into the pleadings and thetrid court canreview it in deciding amotion to
dismiss under Rule 12(b)(6).”) (citations and interna quotation marks omitted).

Il. Factual Context

For purposes of the Motion To Diamiss | accept the following facts as true.

Sprague is a Delaware corporation with a principa place of business in Portsmouth, New
Hampshire. Complaint 1. Spragueacquired Merrill Marine Termind Services, Inc. (“Merrill”), located in
Portland, Maine, in about 2004. 1d. Massey isaVirginiacorporation with aprincipa place of busnessin
Richmond, Virginia 1d. § 2.

Since December 2003 Merrill and Sprague, itssuccessor ininterest, have provided certain berthing,

gtevedoring and termind servicesin Portland, Maine. 1d. 4. On or about December 22, 2003 Merrill

! Sprague appends two documents to the Complaint, see Exhs. A-B to Complaint; however, | havefound it unnecessary to
make further reference to them than is made in the Complaint itself.



agreed to provide cod discharge and termind services for MeadWestvaco Corporation
(“MeadWestvaco”). 1d. 5. Section VI of that agreement provided:

All payments for discharge, stockpiling reclam and loadout charges will be invoiced on
completionof discharge based on bill of lading weights;, payment isduewithin 15 calendar

days.
Invoice will be rendered to:

Massey Industrid Coa Sales Company
Att'n: Gary J. Smith, Vice President
PO Box 26765

Four North Fourth Street

Richmond, Virginia23219

(disbursement agent for MeadWestvaco)
with a copy to
MeadWestvaco Corp.
Att'n J. Scott Bryant
Energy Manager, Procurement
1011 Boulder Springs Drive
Richmond, Virginia 23225
Id. 6. In asdde letter dated May 25, 2004 Massey promised to serve as the disbursement agent for
MeadWestvaco. Id. 8. Paragraph C of the sde letter provided:
MeadWestvaco has designated and it is hereby agreed that Massey Industrid Sdes Co.
shall be the disbursement agent for MeadWestvaco under the terms of the 22 December
2003 agreement for the current M EE supply period and any subsequent renewds. Inthis
capacity, Massey will faithfully carry out the Payment Terms set forth in Section V1 of the
22 December 2003 agreement. In the event MeadWestvaco withdrawsits designation of
Massey as disbursement agent, MeadWestvaco will act asits own disbursement agent.
Id. 9. The sdeletter was signed and agreed to by Gary J. Smith on behaf of Massey. Id.
From about August 25, 2005 to about August 27, 2005 Sprague provided servicesto NewPage

Corporation (“NewPage’), the successor ininterest to M eadWestvaco, in accordance with the December



22, 2003 agreement. 1d. 1 10. Pursuant to the agreement and side letter, on about August 31, 2005
Sprague sent an invoice to Massey in the amount of $207,596.57 for the resulting discharge, stockpiling,
reclam and loadout charges. 1d. 11 10, 30. Neither MeadWestvaco nor NewPeage ever withdrew its
designation of Massey as disbursement agent. 1d. § 10.

Employees of Massey (including Steve Sears, its presdent) and of NewPage have informed
Sprague that Massey then prepared and sent an invoice inthe amount of $207,596.57 to NewPage, and
NewPage pad over the money in full to Massey. 1d. {1 11, 30. Neither Massey nor NewPage has
provided Sprague with a copy of that invoice, S0 the exact date it was tranamitted to NewPage is not
currently knownto Sprague. 1d. 30. Eventhough Massey hasreceived the amount of $207,596.57 from
NewPage, it hasfailed to pay Sprague and refusesto do so. 1d. 12.

[11. Analysis

Sprague suesMassey on theories of breach of contract (Counts| and I1), unjust enrichment (Count
[11), conversion (Count IV), interference with contract (Count V) and fraud (Count V1). Seeid. §13-32.
Massey seeks dismissal of Counts IV-VI1 on grounds that (i) they sound in contract rather than tort and
therefore are not actionable and, in any evert, (ii) they are barred by the economic-loss doctrine. See
Dismiss Memorandum at 5-8. Alternaively, Massey requestsdismissa of Count VI (fraud) for fallureto
state the clam with particularity asrequired by Federd Rule of Civil Procedure 9(b) and dismissa of Count
V (tortious interference) for fallure to (i) alege that NewPage breached or terminated its contract with
Sprague or (ii) plead fraud with particularity. Seeid. at 8-10. | agreewith Massey that Sprague’ sclam of
tortious interference (Count V) should be dismissed for fallure to dlege an essentid eement and that
Sprague hasfailed to plead itsfraud dam (Count V1) with suffident particularity. However, | recommend

that, rather than dismissCount V1 on that ground, the court permit discovery aimed at remedying itsdefects



via further amendment of the complaint. For the reasons that follow, | find that none of Massey’ s other

contentions has merit.



A. Contract Disguised as Tort

Asathreshold matter, Massey seeksdismissa of CountsIV-VI (dl of which aretort clams) onthe
basisthat they are“ merdly disguised iterations’ of Sprague scontract clams. Seeid. at 5. Massey initidly
provided no authority for this proposition, see id. at 5-6 — an omisson that Sprague underscored in its
opposing brief, see Plaintiff’ s Objection to Defendant’ sMaotion To Dismiss (* Dismiss Objection”) (Docket
No. 13) at 3. Inreply, Massey beatedly buttressed itsargument with citation to three Maine cases, Sull v.
First Am. Title Ins. Co., 745 A.2d 975 (Me. 2000); Neurology Assocs. of E. Me. v. Anthem Health
Plans of Me,, Inc., No. CV-02-184, 2004 WL 3196899 (Me. Sup. Ct. Oct. 14, 2004), and Pendleton
Yacht Yard, Inc. v. Smith, No. Civ. A. CV-01-147, 2003 WL 21714927 (Me. Sup. Ct. Mar. 24, 2003).
See Defendant’s Reply to Plaintiff’s Objection to Defendant’s Motion To Dismiss (“Dismiss Reply”)
(Docket No. 14) a 2-3 & n.2.

Masey’ sbdated proffer of abadsfor itsargument, initself, warrantsdenid of itsmotion to dismiss
on “disguised contract” grounds. See, e.g., Inre One Bancorp Sec. Litig., 134 F.R.D. 4,10n.5(D. Me.
1991) (court generdly will not address an argument advanced for the firgt time in areply memorandum).
Sprague has had no opportunity, of right, to respond to Massey’ sargument as clarified and buttressed by
authority. In any event, even assuming arguendo that it were gppropriate to reach the merits (given that
Massey did present an argument initidly, abet in skeletd form), the outcome would be the same.

As Sprague argues, see Dismiss Objection at 3, aparty clearly ispermitted asaprocedura matter
to plead tort and contract clamsin the dternative, see, e.g., Fed. R. Civ. P. 8(a) & (€)(2) (“Rdief inthe
dternative or of severd different types may be demanded. . . . A party may dso state as many separate
clams or defenses as the party has regardiess of consstency and whether based on legd, equitable, or

maritime grounds”); Supra USA Inc. v. Samsung Elecs. Co., No. 85 Civ. 9696 (CBM), 1987 WL



19953, at* 1 (S.D.N.Y. Nov. 10, 1987) (pursuant to Federal Rulesof Civil Procedure, plantiff clearly was
entitled to plead contract, tort clamsin the dternative).

Massey’ sreply brief darifiesthat it pressesaseparate point: that substantive Mainelaw precludes
Sprague from disguising contract damsin tort clothing. See Dismiss Reply a 2-3. Nonetheless, Maine
(unlike, for example, Pennsylvania) hasno generd prohibitionagaingt dassfying asserted wrongful conduct
inboth tort and contract terms. See, e.g., SD. Warren Co. v. Eastern Elec. Corp., 183 F. Supp.2d 113,
123-24 (D. Me. 2002) (noting differences between Maine law and Pennsylvania's “gist of the action”
doctrine, which examines whether the gist or gravamen of an action sounds in contract or tort); see also,
e.g., Mill Run Assocs. v. Locke Prop. Co., 282 F. Supp.2d 278, 290 (E.D. Pa. 2003) (describing
Pennsylvanid's “gist of the action” doctrine as precluding plantiffs “from re-casting ordinary breach of
contract damsinto tort clams’). Nor do the cases Massey citeshdpit. Sull concernstort clamsby an
insured againg an insurer. See Sull, 745 A.2d a 980 (“Inaclam by aninsured againgt itsinsurer, tort
recovery must be based on actions that are separable from the actua breach of contract.”). Pendleton
addresses gpplication of the economic-loss doctrine (discussed below). See Pendleton, 2003 WL
21714927, a * 3 (“ The Economic Loss Doctrineisajudicialy created doctrine that prohibits recovery in
tort where a product has damaged only itsdf (i.e., has not caused personal injury or damage to other
property) and, the only losses suffered are economic in nature.”) (citation and internd quotation marks
omitted). In Neurology, the court held, in rlevant part, thet (i) the plaintiff’s Count 11 failed to dlege the
elements of aclam of intentiond interference with an existing contractud relationship and (ii) its Count [11,
aleging negligence, was indistinguishable from breach of contract inasmuch as the negligence assertedly

consgted of faillureto comply with theterms of an agreement. See Neurology, 2004 WL 3196899, at * 1.



Unlike theplantiff in Neur ology, Sprague does not dlegethat Massey was negligentin thet itfaled
to honor the terms of an agreement. See generally Complaint. Rather, in the countsin issue, Sprague
dleges conversion, fraud and interference with contract. Seeid. 11 23-32. Massey does argue, like the
defendant in Neurology, that Sprague fdls short of dleging dl essentid dements of some of itstort dams
(in this case, fraud and interference with contract), see Dismiss Memorandum at 5 n.4. As discussed
below, | agreethat thisisthe case with respect to the interference-with-contract clam. However, Massey
fallsto present a persuasive argument for dismissd of the fraud clam on this basis.

Pursuant to Maine law, a defendant isligblefor fraud if it “ (1) makes afa serepresentation (2) of a
materid fact (3) with knowledge of itsfasity or in recklessdisregard of whether it istrue or false (4) for the
purpose of inducing another to act or to refrain from acting in reliance upon it, and (5) the plantiff judifiably
relies upon the representation as true and acts upon it to hisdamage.” . Francisde SalesFed. Credit
Union v. Sun Ins. Co. of N.Y,, 818 A.2d 995, 1003 (Me. 2003) (citation and internal quotation marks
omitted).

Massey reasons that inasmuch as Sprague dlegesthat NewPage was contractualy obligated to pay
Massey upon presentation of an invoice from Sprague, NewPage's contract with Sprague, rather than
Massey’ s conduct, induced NewPage to tender fundsto Massey. See DismissMemorandumat 5& n.4.
Thisisacrabbed and unfair reading of the Complaint. In fact, Sprague does alege that Massey’ s conduct
induced NewPage to pay Massey: specificaly, that Massey caused NewPage to pay by presenting an

invoiceto NewPage, ostensbly pursuant to the December 22, 2003 contract and thelater Sde agreement,



when in fact Massey had no intention of paying the monies over to Sprague. See Complaint ] 30-32.
Massey accordingly falls short of making a persuasive argument for dismissal on this ground.

For the foregoing reasons, | recommend that the court deny Massey’s motion to dismiss Counts
IV-VI on the bass that they congtitute contract claims masguerading astort clams.

B. Economic-Loss Doctrine

Massey next asserts that Counts IV-V1 are barred by the economic-lossdoctrine, which Massey
describes as preventing the use of tort clamsto recover purely economic lossin casesin which acontract
exigs between the plaintiff and the defendant. See Dismiss Memorandum at 7-8. As Sprague observes,
the Law Court to date has recognized thisdoctrine only in the context of product-ligbility suits. See Digmiss
Objection at 4; Oceanside at Pine Point Condo. Owners Ass n v. Peachtree Doors, Inc., 659 A.2d
267, 269-71 (Me. 1995); Banknorth, N.A. v. BJ sWholesale Club, Inc., 394 F. Supp.2d 283, 287 (D.
Me. 2005). Whilethiscourt has*inferred from Oceanside that Maine€' s economic lossdoctrine extendsto
disputes over professond service contractd,]” Banknorth, 394 F. Supp.2d at 287 (citing Maine Rubber
Int’l v. Environmental Mgmt. Group, Inc., 298 F. Supp.2d 133, 137-38 (D. Me. 2004)), the extent of
its further reach isunclear.

In any event, assuming arguendo that the doctrine properly could be extended to cover these
circumstances, Sprague correctly observes thet it typicaly has been gpplied only in indances in which the
parties are in privity. See Dismiss Objection at 4; see, also, e.g., Banknorth, 394 F. Supp.2d at 287.

Here, Massey has made clear that there is a serious question whether the $207,596.57 invoicethat isthe

%Inits reply memorandum, Massey contends that the Complaint failsto state a claim for fraud inasmuch asit does not
allegethat Massey’ s conduct induced Sprague to act or refrain from acting in justifiable reliance on a misrepresentation.
See DismissReply at 5. Although Massey indicates that thisis simply areiteration of an argument made on page 5 of its
origind brief, seeid., itisin fact a new contention raised for the first time in a reply memorandum, compareid. with
(continued on next page)



subject of CountsV-VI of the Complaint was covered by the 2004 side-|etter agreement to which Massey
was a paty. See, e.g., Dismiss Memorandum a 3 (stating that cod with respect to which Sprague
provided services from August 25-27, 2005 was not subject to terms of Sideletter). Therefore, assuming
arguendo that dismissa of Counts IV-VI on the basisof gpplication of the economic-loss doctrinewould
be gppropriate a any stage of thislitigation, it isat the least prematurenow. See, e.g., Banknorth, 394 F.
Supp.2d at 287; Pendleton, 2003 WL 21714927, at *4 (denying summary judgment on bass of
economic-loss doctrine in professiona-service-contract case on grounds, inter alia, of existence of “a
genuineissue asto whether there was any contract between the plaintiff and defendant Smith at thetimethe
defendant made the observations and rendered the opinions complained of”).

Massey’s bid for dismissal of Counts I1V-VI on the bass of gpplication of the economic-loss
doctrine accordingly should be rebuffed.

C. FailureTo Plead Fraud With Particularity

Massey next seeks dismissa of Sprague's fraud clam (Count V1) on the basis of falure to plead
with particularity asrequired by Federd Rule of Civil Procedure 9(b). See DismissMemorandum at 8-9.
Rule 9(b) provides. “In al averments of fraud or mistake, the circumstances congtituting fraud or mistake
shdl be stated with particularity. Mdice, intent, knowledge, and other condition of mind of aperson may be
averred generaly.” Fed. R. Civ. P. 9(b). AsMassey notes, the rule has been construed to impose on the
pleader an obligation to dlege “the time, place, and content of [the] alleged fase representation.” Dismiss

Memorandum at 8 (quoting McGinty v. Beranger Volkswagen, Inc., 633 F.2d 226, 228 (1st Cir. 1980)).

DismissMemorandum at 5 & n.4. Hence, | will not consider it. See, e.g., Inre One Bancorp, 134 F.R.D. at 10 n.5.

10



Massey arguesthat the Complaint containsinsufficient details of thetime or place of any supposed
misrepresentation and falls to set forth any “ content” — namely, the existence of any actud fase statement.
Seeid. a 9. Fraud need not necessarily take the form of an express fdse statement; rather, it can be
predicated on active concedlment of thetruth. See, e.g., Kezer v. Mark Stimson Assocs., 742 A.2d 898,
905 (Me. 1999) (“Wherethereisno affirmative misrepresentation by the defendant, in order to provefraud
aplantiff must demondrate an active conced ment of the truth or aspecid relationship that imposes aduty
to disclose on the defendant.”).

In this case, Sprague aleges an active concedment of the truth: i.e., that whileMassey ogtensibly
was acting initsrole as disbursement agent for NewPage, it obtained apayment from NewPagethat it had
no intention of disbursing to Sprague — an intention it omitted to disclose to either Sprague or NewPage.
See Complaint 11 30-32. The Complaint thus satisfies the “content” eement of Rule 9(b).

The Complaint dso is sufficiently detailed to satidfy the rule as to particularity of place. Sprague,
which hasitsprincipa place of businessin Portsmouth, New Hampshire, dlegesthat it sent aninvoiceinthe
amount of $207,596.57 to Massey, which hasiits principa place of business in Richmond, Virginia, that
Massey then prepared and sent an invoi ce to NewPage, successor ininterest to M eadWestvaco, which hed
an address in Richmond, Virginia, that NewPage then sent payment in full to Massey, and that Massey has
refused to forward that payment to Sprague or return it to NewPage., Seeid. 11 1-2, 6, 10-12.3

With respect to time, the Complaint Sates that Sprague (i) forwarded the invoice in question to

Massey on or about August 31, 2005, and (ii) is unaware when an invoice was forwarded to NewPage

% Sprague neglects to set forth the place of incorporation or principal place of business of NewPage. See generally
Complaint. While thisomission, standing alone, would not in my view be fatal under Rule 9(b), in the event the court
agrees with me that the Complaint is deficient as to time and that the correct remedy isto permit discovery, thisomission
asto place should also be addressed.

11



inasmuch asit has not been provided a copy of thesame. Seeid. 30. Sprague aso providesno dateon
which NewPage purportedly pad Massey infull. Seeid. The Complaint thusfallsto providetherequisite
detall asto time. Nonetheless, dismissd of the fraud clam on this ground is unwarranted. As Sprague
observes, see Dismiss Objection at 6-7, thiscourt has noted that dismissa of acomplaint isnot mandatory
in cases in which Rule 9(b) is not satidfied, see, e.g., J.S McCarthy Co. v. Brausse Diecutting &
Converting Equip., Inc., 340 F. Supp.2d 54,59-60 (D. Me. 2004); Freeport Transit, Inc. v. McNulty,
239 F. Supp.2d 102, 117 (D. Me. 2003).*

Inthis case, inwhich the missing detall isin the hands of third parties— the defendant, Massey, and
third- party defendant, NewPage— thejust and sensble solution isto provide the plaintiff, Sprague, aperiod
of time within which to conduct discovery regarding the time, place and content of the dleged fraud, at the
end of which period Sprague shdl be directed ether to file a motion to amend and tender a proposed
amended complaint complying fully with Rule 9(b) or to voluntarily dismissits fraud dam. See, e.g.,
McCarthy, 340 F. Supp.2d at 60; Freeport Transit, 239 F. Supp.2d at 118. Whilethe court hasinthe
past afforded a period of sixty days, see id., a scheduling order has yet to issue in this case. Hence, |
recommend that the defendant be directed to makethe requisitefiling on or beforethe deadline providedin
the scheduling order, when it issues, for joinder of parties and amendment of pleadings.

For the foregoing reasons, | recommend that the court deny Massey’s motion to dismiss on this

bass, instead providing Sprague the above-described period of time within which to conduct discovery as

* Although this approach first was employed in the context of claims pursuant to the Racketeer Influenced and Corrupt
Organization Act, see, e.g., New England Data Servs., Inc. v. Becher, 829 F.2d 286, 290-92 (1<t Cir. 1987); Freeport
Transit, 239 F. Supp.2d at 116-18, this court has applied it to a garden-variety fraud claimin circumstancesin which the
plaintiff raised a substantial question whether its allegations, though failing to comport with Rule 9(b), could be
substantiated through discovery and the defendant was in exclusive control of the information to be discovered, see
McCarthy, 340 F. Supp.2d at 60.

12



to the time, place and content of the aleged fraud, at the end of which period Sprague shdl dther filea
motion to amend, accompanied by a proposed amended complaint fully complying with Rule 9(b), or
voluntarily dismissitsfraud dam. The court should make clear that fallure to take elther step on atimely
basis shal be grounds for dismissa of Count VI.

D. FailureTo Allege All Elements of Tortious Interference With Contract

Massey findly seeksdismissd of Sprague’ sclam of tortious interference with contract (Count V)
on the basis of falure to dlege that Massey’s purported interference had any effect on the contractud
relationship between Sprague and NewPage. See Dismiss Memorandum at 9-10. Specificaly, Massey
assarts that Sprague fails to alege that Massey induced NewPage to breach and/or terminateits contract
with Sprague. Seeid.

The Complaint doesindeed fall to dlegethat Massey’ s conduct procured the breach of Sprague's
contract with NewPage. See Complaint §1126-28. Massey iscorrect that such an dlegation isessential to
sugtain a cause of action for tortious interference with contract pursuant to Maine law. See, e.g., June
Roberts Agency, Inc. v. Venture Props., Inc., 676 A.2d 46, 50 (Me. 1996) (“A party can recover
damages for atortious interference with acontract if aperson by fraud or intimidation procuresthe breach
of acontract that would have continued but for such wrongful interference.”) (atation andinterna quotetion
marks omitted); S. Hilaire v. Edwards, 581 A.2d 806, 807 (Me. 1990) (“The only claim that the
complaint could beread to Sateisthat the Edwardsestortioudy interfered with St. Hilaire' s contract to sdl
the New Gloucester property. The pleading fails to alege, however, that the Edwardses used fraud or
intimidation to procure the breach of St. Hilaire' s contract, an essentid dement of that dlam.”).

As Massey observes, see DismissReply a 5-6, Rutland v. Mullen, 798 A.2d 1104 (Me. 2002),

on which Sprague relies for the propostion that, to prove tortious interference, one need only show

13



interference with a contract or prospective economic advantage, not breach or termination, see Dismiss
Objection a 8, is diginguishable inasmuch as Rutland involved a dam of tortious interference with
prospective economic advantage, see Rutland, 798 A.2d at 1110.

Massey accordingly demonstrates entitlement to dismissa of Count V.

V. Concluson

For theforegoing reasons, | recommend that the defendant’ smotionto dismissbeGRANTED as
to Count V and otherwise DENIED. If thisrecommended decision isadopted, | further recommend that
the plaintiff be afforded the opportunity to conduct discovery regarding the time, place and content of the
fraud dleged in Count VI and that the plaintiff be directed to file, on or before the deadline for joinder of
parties and amendment of pleadingsto be set forth in ascheduling order to beissued by the court, ether (i)
amotion to amend, accompanied by a proposed amended complaint complying fully with Rule 9(b), or (i) a
voluntary dismissad of Count V1. | findly recommend that the court add aproviso that afalureto sofileon

atimely bass shdl be grounds for dismissa of Count V1.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 15th day of March, 2006.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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